


VT —_™ — = 


adn | 


. 


Secu 


Stl, 








eS ee 


dea Sp sheet aisle 





Resin Nhat eee. ity Feet 
Eh Alderson i Sh LEA Bin 


THE 


NEW JERSEY LAW JOURNAL. 


PUBLISHED MONTHLY. 





VOL. XXVII. FEBRUARY, 1904. No. 2. 











EDITORIAL NOTES. 

The reappointment of Mr. Justice Van Syckel, for the sixth consecu- 
tive term upon the Bench of the Supreme court of this state, was to have 
been expected and, it is needless to say, meets with the favor of the entire 
Bar of the state. Not to have reappointed him because of his age would 
have been a great mistake. The learned Justice is in his seventy-fourth 
year, but is as vigorous in intellect as ever, and is likely to continue to be 
throughout his term, as he has been for years past, a tower of strength 
to one of the best judiciaries in this country. New Jersey has always 
been proud of her Supreme court, and Mr. Justice Van Syckel has long 
ranked with the ablest and best of its members. Were Justices Van 
Syckel and Dixon removed from the Supreme court Bench, there would 
be a perceptible weakening of our judiciary, and this is recognized by 
all those lawyers and laymen who have come in contact with the strong 
intellectuality and equally strong moral personality of these two most 
able senior judges of our state. We congratulate the venerable Justice 
Van Syckel that his health permits him to continue in an office which 
he has filled with so much credit to himself and honor to his native state. 





We have watched with considerable interest the solution of some of 
the problems which have come before the Newark police courts since 
the new justices have taken positions there, beginning with January 1. 
These justices are Algernon Sweeney and Frederick Kuhn, and they 
appear to be competent men. One of the problems has been how to 
reduce the number of cases that go before the grand jury of the county. 
Heretofore, in a large majority of instances, bail has been given, as 
the defendant has preferred the risk of being let off by the grand 
jury, or by the petit jury after indictment, to a trial in the ‘police court. 
The new justices have endeavored to make it plain that if the persons 
charged with offenses should waive indictment and trial by jury, they 
would not suffer at the hands of the justices. In other words, they 
have declared that in the police court there would be speedy justice 
and that convictions would not be made without due consideration of 
all the evidence. It goes without saying that defendants have been 
led hitherto to choose the grand jury and Oyer and Terminer in 
preference to the police courts for trial and conviction, in part because 
they have little confidence that their cases would receive adequate con- 
sideration at the hands of overworked police justices, and, in part, 
because unscrupulous attorneys have persuaded them that a delay as to 
trial would be altogether in their favor. As a matter of fact, the 
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expenses of a trial in the Oyer and Terminer, or Quarter Sessions, are 
always much greater than in the police court, both as to the court fees 
and the charges made by attorneys. Cheaper and quicker justice can 
be given in the police courts, as, indeed, before justices of the peace 
acting as magistrates, and, if the police justices in Newark can only 
persuade defendants that this is true, it will do a great deal to minimize 
the labors of the grand jury, and the costs both to the county and to the 
defendants. 


Intimately connected with this problem is the other one of the 
work of probation officers. Speaking of this subject, the Newark 
“Sunday Call,” in a recent review of the matter, says: “Every boy under 
18 who falls into the hands of the police in Newark is sent to the First 
Precinct police court, where Judge Sweeney gives careful consideration 
to his case, and, whenever the circumstances will warrant, turns him 
over to Miss Mary Philbrook, the probation officer. Thus far this vear 
not a single boy has been sent to jail, and every case that has been given 
into the probation officer's charge has turned out satisfactorily. For the 
boy offenders there is a separate court, held at 4 o'clock in the afternoon 
on such days as conditions may warrant. All girls—practically all—and 
women not taken in raids, are also brought before Judge Sweeney in 
separate court. Few, if any, of these cases have been disposed of until 
Miss Philbrook has had ; . personal interview with the accused, and in 
many instances until she or her assistant has gone to their homes and 
made careful inquiry into such matters as may serve the ends of justice 
and mercy. In no case thus far this year has any woman offender been 
sent from this court to jail or penitentiary except when she has elected 
to go there rather than to some institution like the House ot the Good 
Shepherd, in Newark, or elsewhere. If Newark has an absolutely disin- 
terested and tireless worker for the public good it is Mary Philbrook. With 
a single assistant she is carrying on a work which might well occupy the 
energies of half a dozen. No one knows better than she the hopelessness 
of accomplishing, under present circumstances, all that is at hand for her 
todo. But this does not discourage her. She is doing all she can, and her 
work tells.” What is good for Newark should also prove good for other 
portions of the state, especially in all cities. This matter of having 
probation officers look after juvenile offenders is a new one, and largely 
due to the efforts of Mr. Justice Fort, of the Supreme court, who has 
been publicly and privately advocating the system for vears. There is 
a great deal to be said in its favor tn all its phases, and we take it that its 
success will depend quite as much upon the character and tact of the 
probation officers appointed as upon any other feature. 


There is an act which might be entitled “ An act to extirpate birds,” 
which is likely to come before the present legislature, and possibly has 
been already introduced. The act is intended to permit farmers and 
others to kill off the robins, and is based upon the alleged ground that 
they are destructive to fruit. The time was when birds of all kinds— 
English sparrows excepted—were supposed to be sufficiently harmless 
to permit of their protection, and especially song birds. In these days, 
however, men are becoming so wise that they desire to extirpate the 
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songsters, and that disposition has become almost as chronic as the other 
one of robbing the lands of the state of valuable timber. They forget 
that when we have no more timber and no more songsters the pleasures 
of living will be greatly reduced in both quality and quantity. The 
destruction of timber means the overturning of our climate, and will 
be a cause for increasing floods. Destruction of our song birds will 
make life just so much less worth living. Perhaps it requires a some- 
what refined taste to appreciate the feathered tribe, but, even in this 
materialistic age, there are those who love to hear the voices of the 
robins in the Spring and the orioles and thrush and all the beautiful birds 
the good God has made. As a matter of fact, it is true that when the 
robins are hard pressed for food they like to take a few cherries, but they 
are very much greater despoilers of worms and insects. Those who have 
studied the subject declare that the presence of the robin tends to rid 
the earth of a good many pests, and that this is of incomparably greater 
importance to farmers than the theft of a few cherries. We have no 
doubt that our legislators will be wise enough to overwhelmingly defeat 
the robin bill. 


Much in the same line 1s the attempt of the Westminster Kennel 
Club in New York to establish itself in New Jersey, in order to shoot 
live pigeons from a trap. The state of New York has decided not to 
tolerate this cruel sport, but it is permitted in New Jersey, although 
much against public sentiment. There is nothing sportsmanlike, but 
everything that is brutal and demoralizing, in the pastime which takes 
the life of any creature as harmless as a pigeon is, unless it is given at 
least a fair chance for freedom. ‘These birds are shut up in a cramped 
cage for hours or days, with a doubtful amount of feeding and water, 
and then, when they issue from the so-called traps, the most of them are 
shot in flight, while others are maimed and get away. When there was 
a hearing before the legislature of New York on this subject a few years 
ago, the so-called sportsmen who were opposed to the enactment of a 
prohibitive law undertook to show that in a tournament previously held, 
of forty thousand birds set free, only seven hundred were not killed 
within the grounds. The fact that the immediate massacre itself was 
colossal and that there were seven hundred birds which fluttered away, 
most of them wounded and many of them to die a lingering death, 
seemed too trivial a matter to be considered. The “New York Tribune” 
well commented upon the matter when it said: “Many of the birds which 
are used for targets are instantly killed. Let us grant that the great 
majority of them thus perish, with only a moment of agony. Even then 
it is revolting, this killing for the mere sake of killing. The destruction 
of noxious serpents or dangerous beasts of prey is laudable. The killing 
of animals for needed food or useful skins is pardonable. But the whole- 
sale butchery of innocent and beautiful creatures just for the sake of 
killing them is savagery pure and simple.” It is to be sincerely hoped 
that the present legislature will forbid the sport in no uncertain terms. 
Previous bills to this effect have been squelched by the opposition of 
would-be savages, but the time has come when cruelty of this nature 
should be made a crime, and, so far as New Jersey is concerned, should 
be wholly suppressed. 
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The subject of the initiative and referendum, which has been adopted 
in the state of Oregon and has been discussed in many of the states of 
the Union, is a most interesting one, and not the least so in that aspect 
of its being in conflict with the constitution of the United States, guar- 
anteeing to every state a republican form of government. Some strong 
articles have appeared in the law periodicals, written by distinguished 
lawyers, holding that the initiative was certainly contrary to the United 
States constitution, the argument being chiefly based upon the idea that 
the term “republican form of government” meant that particular form of 
government existing in the various states at the time the constitution 
went into effect. It has been said that the idea of a representative form 
of government was distinct from that of a pure democracy in that, 
whereas the representatives of the people made and administered the 
law in the former case, in the latter case it was done by the people direct, 
and that our forefathers had this distinction expressly in mind. The 
question has just been decided by the Supreme court of Oregon, in 
Kadderly v. City of Portland, 74 Pacific Rep. 710, in which the court 
upholds in every particular the amendment to the state constitution, 
adopting the initiative and referendum for the state of Oregon. In the 
course of its argument the court holds: “Nor do we think the amend- 
ment void because in conflict with Section 4, Article 4, of the constitu- 
tion of the United States, guaranteeing to every state a republican form 
of government. The purpose of this provision of the constitution is to 
protect the people of the several states against aristocratic and mon- 
archical invasions, and against insurrections and domestic violence, and 
to prevent them from abolishing a republican form of government. 
Cooley, Const. Lim. (7th Ed.) 45; 2 Story, Const. (5th Ed.), Sec. 1815. 
But it does not forbid them from amending or changing their constitu- 
tion in any way they may see fit, so long as none of these results is 
accomplished. No particular style of government is designated in the 
constitution as republican, nor is its exact form in any way prescribed. 
A republican form of government is a government administered by rep- 
resentatives chosen or appointed by the people or by their authority. 
Mr. Madison says it is ‘a government which derives all its powers directly 
or indirectly from the great body of the people, and is administered by 
persons holding their offices during pleasure, for a limited period, or 
during good behavior.’ The Federalist, 302. And in discussing the 
section of the constitution of the United States now under consideration 
he says: ‘But the authority extends no further than to a guaranty of a 
republican form of government, which supposes a pre-existing govern- 
ment of the form which is to be guaranteed. As long, therefore, as the 
existing republican forms are continued by the states, they are guar- 
antied by the Federal constitution. Whenever the states may choose 
to substitute other republican forms, they have a right to do so, and to 
claim the Federal guaranty for the latter. The only restriction imposed 
on them is that they shall not exchange republican for anti-republican 
constitutions. Id., 242. Now, the initiative and referendum amendment 
does not abolish or destroy the republican form of government, or sub- 
stitute another in its place. The representative character of the govern- 
ment still remains. The people have simply reserved to themselves a 
larger share of legislative power, but they have not overthrown the 
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republican form of the government, or substituted another in its place. 
The government is still divided into the legislative, executive and judicial 
departments, the duties of which are discharged by representatives 
selected by the people. Under this amendment, it is true, the people may 
exercise a iegislative power, and may, in effect, veto or defeat bills passed 
and approved by the legislature and the governor; but the legislative and 
executive departments are not destroyed, nor are their powers or author- 
ity materially curtailed. Laws proposed and enacted by the people 
under the initiative clause of the amendment are subject to the same 
constitutional limitations as other statutes, and may be amended or 
repealed by the legislature at will. The veto power of the governor is 
not abridged in any way, except as to such laws as the legislature may 
refer to the people. ‘The provision of the amendment that ‘the veto 
power of the governor shall not extend to measures referred to the 
people’ must necessarily be confined to the measures which the legis- 
lature may refer, and cannot apply to acts upon which the referendum 
may be invoked by petition. The governor is required, under the con- 
stitution, to exercise his veto power, if at all, within five days after the 
act shall have been presented to him, unless the general adjournment 
of the legislature shall prevent its return within that time, in which case 
he shall exercise his right within five days after the adjournment. He 
must necessarily act, therefore, before the time expires within which a 
referendum by petition on any act of the legislature may be invoked, and 
before it can be known whether it will be invoked or not. Unless, there- 
fore, he has a right to veto any act submitted to him, except such as the 
legislature may specially refer to the people, one of the safeguards against 
hasty or ill-advised legislation which is everywhere regarded as essential 
is removed—a result manifestly not contemplated by the amendment.” 


“The Recognition of Panama and its Results” is the title of an 
article in the January number of the “Green Bag,” by Dr. Woolsey, 
Professor of International Law in the Yale Law School. Dr. Woolsey 
was one of about forty of the Yale professors who recently sent a petition 
to the United States Senate advising against the concurrence by that 
body in the Panama treaty, effected by President Roosevelt with the new 
Panama Republic. In this connection it is only just to state that some 
forty other professors of Yale have since that time forwarded another 
petition to the Senate of exactly the opposite character. Dr. Woolsey’s 
article is the best statement we have seen upon his side of the question, 
and he concludes with the following seven propositions, which are his 
“conclusions,” and which succinctly state his position: (1) The hasty 
recognition of a new state in Panama was not in accordance with the 
law of nations. (2) To justify it by the Treaty of 1846 requires a new 
and forced construction of that instrument. (8) To prevent Colombia’s 
coercion of Panama is an act of war. (4) The ‘man-in-the-street’s’ ver- 
dict, that our smart politics served Colombia right, disregards law, sets 
a dangerous precedent, detracts from the national dignity, and may injure 
our influence and trade amongst the Latin-American states. (5) Our 
duty was and is to let Colombia recover Panama if she can; our policy, 
to use her troubles to get favorable canal action from the rightful sov- 
ereign. (6) Our recognition, if persisted in, makes of Panama a treaty- 
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making agent, but for ourselves only. (7) The canal treaty, negotiated 
and ratified by the Junta, with no constitutional authority or other 
authorization, is of doubtful validity and the defect will need to be subse- 
quently cured.”” We do not propose to enter into the discussion at this 
time. It has been carried on with consummate ability in the Senate and 
almost at interminable length. Those who receive the “Congressional 
Record” have had the opportunity to read scores of speeches on both 
sides of the subject, and everybody has doubtless formed his own con- 
clusion. We do not agree with the arguments or the conclusions of Dr. 
Woolsey, however distinguished an authority he may be in international 
law. For example, his first proposition. The statement of what is or is 
not “in accordance with the law of nations” is a subject for consideration 
by the various powers of the world as the occasions arise. As a matter 
of fact there has never been a case precisely like that of the establishment 
of the Panama Republic in so short a time and with so little of the 
appearance of a revolution; the circumstances were extraordinary in all 
their bearings, and the usual “law of nations” could scarcely be applied to 
it. That the United States government did right in acknowledging the 
independence of Panama was affirmatively decided by the approbation 
of all the leading nations of the world. This at least proves that they 
have looked upon the question from a different point of view from that 
of precedent or Dr. Woolsey. Abstractly and theoretically, the Doc- 
tor’s premises may be correct. But practically it was of the greatest 
importance, first, to Panama, second, to the United States, and, lastly, 
to all the civilized commercial nations of the globe, that the conditions 
that existed on the Isthmus, under the government of Colombia, and 
which had become intolerable, should not be longer continued. It was 
not a question of might making right, but of right being emploved with 
might to do justice to a long-suffering and down-trodden people. We 
can hardly believe that even Dr. Woolsey would have Panama to-day 
placed back under the authority of Colombia, and the prospect of an 
Isthmian Canal being constructed being postponed for another ten or 
twenty-five years. And yet this is what Dr. Woolsey would evidently 
have under his fifth proposition, where he says: “Our duty was and 1s 
to let Colombia recover Panama if she can.” Of course, in Panama’s 
weakness, and with Colombia’s greater numbers and military strength, 
she could overturn the government there in a few days after landing her 
troops. The world does not want this, and the academic equities in 
favor of such action must give way before the higher equities and sterner 
exigencies of the situation as it stands in the forum of the world’s highest 
conscience. There is a greater good which must override the technical 
lesser apparent proprieties. For the reasons stated we dissent from the 
third proposition of the Doctor that “to prevent Colombia’s coercion of 
Panama is an act of war.” On the contrary, it is an act of peace. It is 
intended to confer peace upon that down-trodden republic for all time, 
and anything that the United States can do to bring about so great a 
boon must prove a blessing, both to Panama and to Colombia, to all the 
South American republics, to the world and to humanity at large. 


On another page we present the admirable addresses given by 
Messrs. Justices Dixon and Pitney, and Judge Scott upon the opening 
of the new Passaic county court house. About two weeks previous, at 
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a meeting of one of the Paterson courts, Mr. William Nelson, of the 
Passaic county Bar, delivered an address entitled “Alexander Hamilton 
and His Relations to our Municipality.” Many persons in this state 
do not know the intimate relations that existed between Alexander 
Hamilton and the city of Paterson. They did exist, however, and this 
great statesman had more to do with the founding of that present large, 
wealthy and influential manufacturing metropolis than he has usually 
been given credit for. Mr. Nelson’s remarks were wholly extempora- 
neous, but from a newspaper account of them we gleam the following: 
He said that from his earliest knowledge of Paterson, he had heard the 
tradition that Alexander Hamilton had been practically the originator 
and founder of the town, and he had spent a great deal of time in endeav- 
oring to verify this tradition. The published writings of Hamilton 
threw no light on the subject, and as he wrote comparatively few private 
letters it was evident that he had impressed himself upon people by the 
magnetism of his personal presence. The earliest written account of 
Hamilton’s connection with Paterson was published about seventy years 
ago. Mr. Nelson had ascertained that this was written by the Rev. Dr. 
Samuel Fisher, who was pastor of the First Presbyterian church in 1813, 
and for about twenty years, and so was in personal contact with 
men who had been identified with the town from its beginning. Tour or 
five years ago Mr. Nelson had come in possession of a three-page auto- 
graph letter of Alexander Hamilton, written in the spring of 1792, to a 
committee of the Society of Useful Manufactures, announcing his con- 
clusion that the new manufacturing town should be located at the Passaic 
Falls, giving his reasons therefor, and requesting that a meeting of 
directors should be held immediately for the purpose of acting upon his 
opinion. It was in pursuance of this letter that the directors met shortly 
after and decided to locate the new town at this place. Mr. Nelson 
briefly mentioned the interesting coincidence of the association of three 
men on three different occasions. In 1773 Alexander Hamilton was a 
student in an academy at Elizabeth; one of the patrons was Elisha 
Boudinot, and one of the tutors was Peter Colt. Seven years later, while 
the American army was encamped at Totowa and Lower Preakness, 
Alexander Hamilton was the military secretary of General Washington; 
Elisha Boudinot was Commissary of Prisoners for New Jersey, and Peter 
Colt was in charge of the Commissariat Department of the New England 
regiments. Twelve years later Alexander Hamilton was the directing 
genius of the new town of Paterson; Peter Colt was superintendent of 
its works, and Elisha Boudinot was one of the directors of the Society. 
The speaker sketched the course of events which led up to Hamilton's 
conception of the project of founding the great manufacturing town in 
New Jersey; the adroit manner in which he enlisted the capital and 
interest of the leading moneyed men of New Jersey, Pennsylvania and 
New York in the project; the original lines upon which he drafted the 
charter for the Society, and embodied in them a bold and comprehensive 
scheme for a local municipal government. The Society came to an 
untimely end, so far as its manufacturing operations were concerned, in 
1796, when its governor, William Duer, failed for three million dollars, 
and caused a financial crisis throughout the country; its secretary, who 
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had gone to England to buy machinery and supplies, muddled away fifty 
or sixty thousand dollars, which could not be accounted for; Hamilton, 
himself, had troubles of his own, being accused by an irresponsible rene- 
gade from England of using his high position as Secretary of the Treas- 
ury for the advancement of the financial interests of himself and his par- 
ticular friends. He repelled this charge in an extraordinary pamphlet, 
in which he admitted with the utmost frankness that he had been a 
sinner, but that his official integrity had been always absolutely pure. In 
this publication Hamilton showed that he had the utmost regard for the 
Eighth Commandment, and considered it as binding under all circum- 
stances upon public officials, high or low. He had no toleration for 
“grafting,” and it is evident that if his ideas had prevailed to this day, 
absolute honesty would be the most essential qualification for holding 
public office, federal, state or municipal. 


THE WAY TO SUCCESS AS A LAWYER. 


The legal profession is one of the most ancient and honorable on 
earth. To follow it is to follow a vocation hallowed by time and ren- 
dered noble by many of the brightest names in history. Lawyers have 
always been closely identified with the government of nations; they are 
the interpreters and defenders of the mandates of the people, and as such 
come to a better understanding of the people, their wishes and the manner 
of government than any other class of men. The crown of their pro- 
fession, the judicial Bench, is a co-ordinate part of the government in all 
countries, and in the United States, therefore, theirs is the only profes- 
sion trusted by statutes with a part of the governing power. To the 
legislature, to the executive authority any one is eligible, but the Bench, 
the third leaf on our trinitorial government, is, necessarily, restricted to 
the members of this one profession. Such a profession consequently 
occupies a high place in the esteem of a rational public and naturally is 
a magnet toward which thousands of young men are annually attracted, 
a few to pursue their chosen vocation to a successful end, but most of 
them to meet with nothing but inglorious failure. Why is it that some 
succeed in this profession and such a large number who qualify them- 
selves for practice at the Bar fail? It is an interesting question, rather 
difficult to answer, and which really can only be answered by plunging 
into a full consideration of all the things that make for success in the 
legal profession. What I will consider are only those qualities which any 
young man with a definite predilection for the law should have; genius 
and rare ability are God-given. Those who possess them constitute 
nature’s aristocracy, and the great lawyer is always a part of this nobility, 
but a lawyer can be successful without being great, and education, hard 
work and patience count for much in attaining this success. 

The aspirant for the law must have a good general education. A 
lawyer cannot know too much, and the wider and deeper his knowledge 
the better chance he has to succeed. As a general proposition, therefore, 
a man ought to have at least the equivalent of a college education before 
he begins the study of law. He need not necessarily have attended a 


college; self-education is not only entirely possible but is being made 
easier with every turn of the gigantic book presses in the world. “Read- 
ing maketh a full man,” and if the prospective law student has read dili- 
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gently in history, literature, science and the other studies usually em- 
braced in the curriculum of the college he will be nearly. as well fitted for 
law study as the college graduate, though he may lack a certain discipline 
and regularity of studious habits that mark the student at the average 
institution of learning. However he may acquire it, a good general 
education the embryo lawyer should possess, for without it his chances 
for success in a profession where knowledge is such a valuable asset are 
built on shaky ground indeed. 

Between education for the Bar in a law school and preparing for the 
profession by reading and working in a lawyer’s office, I prefer the 
former. It affords a more systematic course, and the studies are so 
selected as to afford an excellent preliminary training for the subsequent 
studying the attorney must do after he has been admitted to the practice 
of his profession, Study in the legal vocation never ends, and the educa- 
tion is always in process of formation. The law school merely gives the 
necessary grounding in various branches of the law, builds but a founda- 
tion as it were, on which the superstructure of a fuller knowledge must 
be erected by the attorney vear in and year out, with a full realization 
that the final touches to his education he can never give, that his house 
of knowledge will never be complete. New laws or changes in the old 
laws are being made every day, and it is the doom of the attorney to 
remain a student always. If he neglects this continual study, failure 
does not wait long to rear her ugly form in his office. A year without 
study and reading will put a lawyer twenty years behind the times, and 
in the accumulation that is constantly pouring in on him, what chance 
has he to recover the lost ground? Practically none. He must keep at 
it ever and always, just as men must work with a dike or levee. The 
vater must be prevented from effecting even the tiniest entrance, for if 
it once does make a break in the huge protecting wall an inundation 
and results of the most disastrous character are sure to follow. If the 
attorney does not keep at his study, does not keep abreast of the court 
decisions and the statute making, he is allowing a break in the dike of his 
knowledge, which may be termed his stock in trade, that will result in his 
overwhelming. 

I have spoken of this in connection with the preliminary training for 
the law, though I know I may repeat some of the ideas later when touch- 
ing upon the attorney after he has been admitted to the Bar, because I 
want to impress in this articleon howan attorney winssuccess the fact that 
it is one of the most exacting of all professions, one in which the work is 
never done. To the law a man who hopes for success in its practice must 
give his every attention. He cannot practice law in the morning and 
make shoes in the afternoon. Blackstone, you know, tried writing 
poetry for awhile, but soon found that the law demanded all his time, and 
was compelled to bid farewell to the muse. And what was true in Black- 
stone’s time is even more true now. When the legal profession is 
entered, it must be with the definite idea that it will be the only mistress. 
Oil will not mix with water, nor will the law mix with business. A man 
must be a lawyer and nothing else if he hopes for that degree of success 
which, it is reasonable to presume, constitutes the ambition of every one 
who enters upon the practice of the law. Countless wrecks strew the 
way toward success in the legal world that have been caused simply by 
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this mistake of trying to be an attorney and something else at the same 
time. I could recall numerous instances of this sort of which I have had 
personal cognizance, but that is not necessary. Probably there are 
quite a few law students who dream of ekeing out a living by pursuing 
some other kind of work while waiting for a practice to materialize, but 
those who have such a dream ought to dispel it at once. It will wreck 
them in the end; it will make the acquirement of any practice at all 
scarcely possible. Of all others, the young attorney should be the most 
profound student, and ought to be constant in his attendance at trials, in 
order to fully prepare himself for the cases that are to come. He has 
not only to keep up with the law that is being made every day, but must 
get a more complete knowledge than the general training in the law 
school could afford of the various cases of the immediate past. He has 
a work cut out for him that demands his every hour during the day and 
even some of those of the night if he wishes to succeed. How, therefore, 
can he have the time to devote to anything else? If he can’t place him- 
self in a position to study and wait, he would do better to devote all his 
time to another vocation; the legal profession he simply cannot share, 
and | think I have made the reasons for this quite clear. 

Waiting. Waiting drearily day after day for the practice, even of 
most meagre description, calls for another quality in the attorney-to-be, 
and that is patience. This the man who selects the law as a profession 
must have in abundance, with an ample supply of hope, or he will get 
so tired and disgusted with the profession before many months that 
shoeing horses or clerking in a department store will seem like a para- 
dise to him in comparison. Success rarely comes early to an attorney. 
A young lawyer may spend years in building up only a fair practice, one 
limited to the minor cases only, but he must consider these years merely 
a part of his apprenticeship. How long it will last is a thing that cannot 
be answered. It terminates in success if the man follows the precepts I 
will lay down a little later in this article and has some ability, or winds 
up in failure if he does not obey them, for it is upon the things | shall 
mention that success is built. This success usually comes in the form of 
what I may term a lucky accident, a stroke of good fortune that brings 
him a case which has excited public notice and in which he is successful. 
It may be a criminal case from which he derives no direct remuneration 
whatever, but if it is one that the public has been interested in, one that 
has been written up more or less extensively in the newspapers, and he 
frees his client of the charges, it makes him successful in a moment, for 
other cases will then begin to pour in upon him. 

As a last preliminary word I want to call attention to the fact that 
good health is an absolutely necessary requisite in the lawyer. The hard 
work and continuous study demand it. No man who is not perfectly 
sound physically and mentaily, has not a robust constitution, can expect 
to survive the strain the practice and study of law will put upon him. He 
must be strong or he cannot do the work, and that is all there is to it. 
The legal profession is not one for invalids, 

All of these remarks have been about what a man must be, what 
qualities of nature he must have to enter the profession with any hope of 
success, and now for a consideration as to the means by which this suc- 
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cess is won after the period in the law school is over and the student has 
been admitted to the Bar, is a full-fledged lawyer, declared competent to 
practice in the courts of the state. 

To begin with, no one should select the law as a profession without 
a well-defined ambition to succeed. If he has such ambition he should 
measure in its fullest significance the magnitude of the undertaking and 
appreciate the unusual labor required to accomplish the desired ends. 
Many a young man enters upon the study of law simply because he 
thinks that to be a lawyer is a mark of some distinction, and that the 
obtaining of a license gives that distinction. There was never a greater 
mistake. There is little in obtaining a license to practice law. There is 
no honor in being a poor lawyer. A correct appreciation comes only to 
him who fully realizes the responsibility of the position and devotes his 
undivided time to the making of the profession. There are no set rules 
that can be laid down to guide him, but there are some general rules 
that apply to the efforts of men striving for success in any other business 
or profession. If it differs from these in any respect it is in the wide 
range of its domain of activity. As a field it is beyond measure; as a 
course it is without end. No man has or can reach a point where he is 
undisputed master in the various departments of the law. Its principles 
are founded in truth and are universal in their relation to the affairs of 
men. Those principles have limitations, but their application is as ever 
varying as are the changing conditions and phases of advancing civiliza- 
tion. 

“What treasures of science, what sagacity of discernment,” says 
D’Aguesseu, “what a variety of education, what delicacy of taste, is it 
not necessary to combine in order to excel at the Bar? Whoever shall 
venture to set the limits to the knowledge of the advocate has never 
conceived a perfect idea of the vast extent of the profession.” 

In its correlations it utilizes all learning, jurisprudence, history, phil- 
osophy, poetry, art and science; rightly pursued, it strengthens the intel- 
lect, broadens the sympathies, Christianizes the heart, and in doing so it 
makes men worthy of honor and capable of the accomplishment of great 
and lasting good. ‘This being the case, the first great essential to success 
is study and persevering industry. Not hurried industry, not overtiring 
industry, but persistent, rational industry, such as pursues the lines of 
investigation in a manner to fully absorb and assimilate the knowledge 
sought and give to it a permanent lodgment. 

To one who determines to master as fully as study and industry can 
do it the principles of law, and goes to work in that direction, it matters 
little how he commences the work. Most advisers believe that it is 
best to become associated with an older lawyer of established practice. 
Such course imparts a practical knowledge obtained in no other way. 

Under favorable circumstances, it is the most desirable manner to 
start the struggle for ultimate success. My observation and experience 
both indorse this course as a wise one. The advantages of early associa- 
tion with a good lawyer is unquestioned. Next to this is a study of the 
methods of the trial of cases by attendance on the courts. Seeing and 
studying the style and methods of conducting cases by lawyers, able or 
otherwise, educates in this line of the law in a way difficult to obtain from 
be«.ixs alone. 
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Man is a mimetic animal, and an ambitious student usually will 
imitate the best. The school of cross-examination is almost confined to 
the court room. Again, a pointer to success is to learn how to talk in 
court to judge and jury. Few are born orators, but any student of the 
law who studies how to talk well can gain a remarkable proficiency in 
doing so. There must be an objective point and a struggle to reach it. 
Practice is the handmaiden of private study and reading. The model of 
a great forensic eloquence is by all means essential to success. 

The memory should be given distinct consideration. Its improve- 
ment should go hand in hand with such advancement in study and prac- 
tice. Again, the bearing of the lawyer has much to do with his success. 
He should strive and conduct himself so as to make no enemies in the 
spirited contests of the forum. Animosities will occur, but there is no 
reason to arouse animosities that will be lasting. A notable illustration 
is contained in the fact that not less than three convicted men—convicted 
of murder in the first degree under my prosecution when circuit attor- 
ney, their sentences having been commuted to ten years’ imprisonment, 
became my clients in civil matters after their release. Considerate con- 
duct towards these at least contributed its minimum to my success, 

Again in the struggle for success a lawyer should copy the physician. 
It is the highest pride of his profession that he answers the appeals of the 
lowly as well as the exalted; attends at the pesthouse as well as the pal- 
ace. The law applies to all men, and all are entitled to its care and pro- 
tection. The lawyer should recognize this fact and consider it a duty 
to follow his client and contend for his rights in any court. He should 
know no distinction in the court where justice is administered. There 
should be no disgrace for him in any of her chambers. In every case 
intrusted to him he should make a full preparation of both the law and 
the facts. Lastly, the capsheaf of success lies in a conscientious dis- 
charge of his duty to his client. That relation in its instruments is the 
most exalted that can exist and should inspire a lofty zeal to devote his 
highest energy and ability to secure, guard and defend him in his rights 
under the law. The lawyer who carries into his profession these pre- 
cepts of action is bound under all circumstances to succeed.—Charles P. 
Johnson in St. Louis Democrat. 





To entitie the defendant to the opening and conclusion of an argu- 
ment in the trial of a case arising ex delicto, when the act complained 
of was not one which, under the law, could be justified, it is held, in 
Brunswick & W. R. Co. v. Wiggins (Ga.), 61 L. R. A. 513, to be neces- 
sary that defendants admit not only the commission of the act, but also 
such other facts as would entitle plaintiff to have a verdict, without 
proof, for the amount claimed in the petition. An extensive note to this 
case reviews the other authorities on effect of admission to change bur- 
den of proof and right to open and close. 





Injury caused to abutting property by the original establishment of 
the grade of a street is held, in Less v. Butte (Mont.), 61 L. R. A. 601. 
to be as much within the prohibition of a constitutional provision that 
property shall not be taken or damaged for public use without compensa- 
tion as that caused by subsequent changes of grade. 
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ADDRESSES AT OPENING OF PASSAIC COUNTY COURT HOUSD, JAN- 
UARY 5, 1904. 


MR. JUSTICE DIXON’S ADDRESS. 


Mr. Chairman and Ladies and Gentlemen: I am glad to have this 
opportunity of congratulating the people of Passaic county upon the 
possession of their new court house. It merits congratulation. Things 
long hoped for are apt to be disappointing when finally attained, and 
there has been room for some such fear with regard to this building; but 
now that you have it finished I think you must agree that the fear has 
been itself disappointed. 

Those who are not satisfied with it must be fond of the pain of dis- 
content rather than of the pleasure of the gratification. I have seen 
many of the court houses of the counties of this state, but none so sub- 
stantial, so commodious, so well adapted to its purposes as this. 

Not only have the people of Passaic county procured for themselves 
a desirable edifice for the county’s business, but they have stimulated 
the public spirit in the same direction in other counties. Camden, 
Mercer, Union and Essex have followed your example, and even Hudson 
is contemplating a like advance, but at much greater expense than you 
have been required to bear. In Hudson they are looking forward to an 
expenditure five or six times as large as the draft that has been made 
upon your purse, and although the population there is greater than 
yours, yet it is by no means proportionally so. But money needed for 
the maintenance of our courts should not be begrudged. We spend 
freely for the support of our churches and of our schools, and yet these 
institutions, desirable and valuable as they are, are not so essential to the 
very existence of the state as are the courts, Nations have existed, and do 
exist, where the religion of our churches and the popular education of 
our schools are lacking, but a nation in which there are no means of 
upholding the law is impossible; whether the law be a law of a despot 
enforced by military powers or be the beneficent customs and deliberate 
enactment of an intelligent people, illustrated and applied by the deci- 
sions by the learned judges and honest jurors and rendered effective by 
the self respect of patriotic citizenship, it is essential to the very existence 
of the nation. We cannot over-estimate the value of our courts, or 
wisely omit any of them which will tend to secure the best results of 
which they are capable; and at this point, pardon me for adverting to a 
matter that especially deserves the serious consideration of every one 
who has the public interest of the country at heart. 

From the earliest stages of society justice between man and man has 
been more or less administered directly by persons chosen for the occa- 
sion from the body of the people, and this, perhaps the most ancient of 
judicial usages, still persists among us; but even in the olden times, when 
human rights and wrongs existed in only their simplest forms, the per- 
sons entrusted with the discharge of this function were selected a 
meliores, that is, from the better classes of the community. How much 
more important is it now, when the complexity of human affairs is so 
large and engrossing, that this power of adjudication should be com- 
mitted only to those most fitted for its exercise. Yet what do we some- 
times see in our tribunals? Men of no repute, or even of ill repute; men 
naturally stupid, or whose natural faculties have been dulled by excess; 
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men whose honesty is not above suspicion, sitting to hear and to decide 
controversies, the elucidation of which calls for close attention, clear 
perception, intelligence, good sense and integrity. | remember an in- 
stance coming under my own observation in which a juror, after sitting 
all morning at the trial of a civil case before me, and apparently listening 
to the testimony, wandered at the close of the noon recess into the other 
court room and there spent the afternoon as a sort of thirteenth juror, 
hearing the testimony of witnesses in a criminal case without perceiving 
that somehow the train of events narrated before him had been broken. 
This of course was an extreme case, but it emphasizes the thought that 
I would express—the duty of our most intelligent and upright citizens, 
those most conversant with business affairs, to assume willingly the 
burden and inconvenience of jury service and to exert themselves that 
the officials who select jurors may be men who will do so with an eye 
single to the furtherance of justice through the enforcement of law. 

Here let me amplify for a moment the last thought. We are wont 
to style our tribunals “courts of justice.” A more exact title would be 
“courts of law.’ [or their specific function is the administration of law, 
whether in the particular case the result be justice or injustice. Two men 
meet upon the street and bargain, one to sell to the other a certain lot of 
land and to deliver the deed upon the following day. Next day the 
seller refuses to carry out his bargain and the buyer comes into court 
demanding the fulfillment of the contract or compensation for the loss. 
His demand is plainly just, but the court denies hjm because he has not 
put his bargain into the form which the law prescribes, hence justice is 
defeated by the maintenance of the law. At first glance such a system 
would seem to be unwise, but further examination will disclose its wis- 
dom. To each individual the standard of justice is his own conscience, 
and therefore when you apply to a man for justice you are asking that 
your interests be dependent upon his personal views of right and wrong. 
The extent of your relief will be measured by his conscience, but such is 
not the theory of our government. Our aim is to eliminate as far as pos- 
sible the merely personal element from the control to which we must 
submit. Hence we subordinate the perception of justice in the particular 
case to the operation of a general rule. While we may hope that an 
intelligent sense of equity shall dictate our laws and be infused into their 
administration, yet the supreme object of our public institutions is plainly 
prescribed and ascertainable in advance of action. ‘That theory enables 
each of us to regulate his own conduct by a criterion immovably fixed 
and to require that the conduct of others shall conform to the same 
standard, to the end that thus may be avoided the clash inevitable when 
each man’s conscience is his lawgiver. An unrestrained desire for jus- 
tice, inflamed as it may be by passion, sometimes leads to those popular 
commotions which result in violent injustice and public disgrace. The 
reign of law secures the liberty of the individual, supports the dignity of 
manhood, and brings order and strength to the state. 

Let us then be willing to dedicate this edifice to the maintenance of 
law—law as it is, not as we wish it to be—leaving to other minds the law 
as it ought to be. Here may lawful right find glad recognition and legal 
wrongs prompt redress; may corruption never and the righteousness that 
exalteth the people always abound. 
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MR. JUSTICE PITNEY’S ADDRESS. 


I need not say that it is with a deal of pleasure that | come here 
to-day. I might add that perhaps I may have an apology for being the 
one that will have the first chance to sit in this new court room as pre- 
siding judge in the Circuit court, for you know it was the intention to 
have the building completed some time ago, and in that case the honor 
would have fallen to Judge Dixon. It is possible that he envies me, for 
you all know that he has watched the progress of this hall of justice care- 
fully. I want to say it is more than probable that you will be able to 
greet him again in a short time, as we have made an arrangement 
whereby Judge Dixon will be here at an early date to try causes on 
Circuit court issues. 

On an occasion of this kind it is not out of place that justices should 
say something to the citizens who have made the erection of this building 
possible. It is a magnificent structure, and | am surprised to find that 
it cost so little in these days of high prices and expensive material. In 
the course of ordinary events and barring any unusual calamity, the life 
of this marble edifice should be measured by centuries. This in itself 
is a noble tribute to the American people, and shows that they believe 
in progression. While this building is new, the law that is to be admin- 
istered within its majestic walls is ancient. It dates back to the begin- 
ning of civilization. With very few changes, we are still operating under 
English common law. The very records of real estate show that deals 
of importance date back to the Norman conquest of Great Britain. 
From the surrogate’s records we find records that take us back to Papal 
rule, and finally it all refers us back to common law as applied on the 
King’s Bench in England. With the twentieth century New Jersey con- 
tinues to administer common law. In all the change of centuries noth- 
ing has been done to abolish the old English interpretation of common 
law. It is a heritage given to us by the early settlers of this country, of 
which we should feel justly proud. We know in these times that there 
are those who seek a change, but I hope it will be centuries before a rev- 
olution will come that will wipe out the landmarks of English law. 

| am glad that Judge Dixon paid attention to the subject of jurymen, 
While law itself is fundamental, what law is to be is a question for citizens 
to determine? ‘The decisions that affect property or personal rights in 
our courts are rendered by a spoken “yes” or “no.” The answer affects 
us all, and whatever the law in the case may be, the decision is given by 
a floating lot of men who act as jurymen, and many of them serve on but 
one case, yet these sort of men are often called upon to determine 
important questions. In spite of the fact that the law is all right, there 
is but one way for the ends of justice to be served, and that will rule 
when bright, intelligent and intellectual, as well as honest, jurymen are 
drawn to serve on panels. I have no patience with the citizen who wants 
to be exempt from jury duty. Every earnest citizen should be glad of a 
chance to serve and look after the honest interests of his friends and 
neighbors in order that the honor and dignity of common law may be 
upheld. Personally I feel that the citizens would appreciate the honor 
conferred upon them more fully if the service on a jury was not so much 
per diem. “Where the treasure is, there the heart is also.” Our heart 
is in this magnificent building, for its beauty and its commodious apart- 





48 THE NEW JERSEY LAW JOURNAL. 
e 


ments; therefore, your heart should be in the fulfillment of the law. 
Administration of the law, outside of the law itself, depends on the spirit 
of our citizens. I am privileged to sit in the courts of this county, and 
consider it an honor to occupy a portion of this building, which I must 
say is one of the finest court houses I have ever viewed. Now that you 
have the court house, with all that goes with it, you owe it to yourselves 
and to posterity to see that you get essential justice. 


JUDGE FRANCIS SCOTT’S ADDRESS. 


Passaic county was set apart by an act of the legislature, passed 
February 7, 1837, from Essex and Bergen counties. The Court of Gen- 
eral Quarter Sessions met first on April 25, 1837, at the Passaic Hotel, 
Paterson’s famous hostelry at that time, foot of Bank street, where 
Henry Clay stopped while touring the country when a Presidential can- 
didate, so tradition says. At this first session there were nineteen jus- 
tices of the county holding court. The first session of the Oyer and 
Terminer was also held on this date, presided over by Justice Horn- 
blower, a name familiar to the people of Paterson, eight justices of the 
county acting as associates. There were twelve lawyers present, but as 
there was no business, the court adjourned for the term. The Society 
of Useful Manufactures gave the site for a court house, and the first 
court house was completed July 10, 1839. It was enlarged and some- 
what altered in 1871. From 1839 to 1903 the official business of the 
county was done in the old court house, which we have recently left. 
The Supreme court justices in attendance during this long period were 
Justices Hornblower, Ogden, Bedle, Dixon and Pitney. The judges 
of the Common Pleas were a great number of the justices of the county 
until Judge Barkalow was appointed as the first Law Judge. He was 
followed by Messrs. Woodruff and Hopper, with associate lay judges, 
until Judge Barkalow was again appointed Law Judge, sitting alone, in 
1897, by Governor Griggs, followed by the present incumbent. During 
these sixty-six years many local and other lawyers did the legal business 
and tried the cases; lawyers of more or less renown. The best remem- 
bered were Philemon Dickerson, John Hopper, T. D. Hoxsey, A. S. 
Pennington, A. B. Woodruff, Socrates Tuttle, '{. A. Williams, Albert 
Comstock, of those who are dead. It is unnecessary to name the eminent 
lawyers still living, who have and who are yet practicing in the courts 
of this county. Famous out-of-town lawyers have occasionally tried 
cases in our courts. Chancellor Williamson, Cortlandt Parker, Gov- 
ernor Bedle, Justice Dixon, Senator Stockton, C. L. Corbin and, occa- 
sionally, I have seen in the offices of the court house that great man, 
Joseph P. Bradley, who had ties in Paterson, and who, Senator Hoar 
says, was the greatest justice of the Supreme court Bench of the United 
States since Marshall. It would be pleasant, and perhaps profitable, to 
let memory linger around some of these names; to recall their great vir- 
tues and marked abilities, but the shortness of time forbids it. However, 
the lawyers of the county like to recall, when occasion offers, that great, 
sympathetic, heroic soul, Thomas D. Hoxsey, and that friend of the 
young lawyer, the sweet, kindly, cheerful, gracious Socrates Tuttle. 

Our county has been singularly fortunate in its judges, and conse- 
quently changes have been infrequent. Our Common Pleas judges 
have always been men of ability and courage, commanding the confidence 
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and respect of the community. Our Circuit judges have been few, but of 
the highest character and of the greatest abilities. Their influence upon 
our people has been such that no man can measure it. This is especially 
true of the distinguished gentleman who has come back to us for the 
day. He addressed us upon the laying of the corner-stone of this struc- 
ture seven years ago. He is now here at its completion. For twenty- 
eight years his life has been largely devoted to our interests. When he 
bade us farewell he said: “You attribute to me an honest purpose at 
every moment of my official life to do my duty. It is not always easy 
to be unmindful of the attractions of friendship, of the influence of pop- 
ular praise or blame, but I can take to myself credit, that, without respect 
to persons, without fear or favor, 1 have done the right, as God gave me 
to see the right.” We all said “Amen!” to this. With extensive and 
ever ready knowledge, with profound sagacity and a pure purpose, sup- 
plemented by that greatest of all judicial qualities, moral courage, the 
Bar and the jurors, litigants, witnesses, spectators, have seen the scales 
of justice held by him with a steady and impartial hand; have listened 
to the law defined with skill and power; have learned the duties and 
obligations of men to one another in the affairs of life. What an educa- 
tional opportunity for the Bar! What a school of instruction for the 
people! He made the old place sacred. He is here to dedicate the new. 
Let us who continue his work remember his example, and under its 
influence, at no moment of our official careers, swerve a hair from the 
lines of truth and justice. 

In the present Judge of our Circuit court the county is again favored. 
In the maturity of his splendid mental and physical strength he comes 
to devote his rare service to the affairs of our people. Of boundless 
energy, of great intellectual vigor, all suffused with an intense purpose 
to do right, he comes to us at almost the beginning of his judicial career, 
and thus, probably for a long period, our good fortune of the past is 
promised for the future. The coming and going of these men, the pass- 
ing away of the old court house, the completion of the new, remind us 
that the only constant thing is change. So it seems. But the principles 
of justice are eternal. Nations, creeds, languages pass away, but not so 
with the rules of human conduct, which should guide man in his rela- 
tions with man. Founded on these principles, our laws are the expres- 
sion of public opinion, and obeyed by universal consent. This beautiful 
and solemn temple of justice is a fit place wherein to interpret and apply 
these laws to human affairs. Classic in its designs, harmonious in its 
proportions, commodious in its arrangement, it has realized the best 
hopes of the people, and is a monument to the intelligence of the com- 
mission who built it. 


There being uo technical definition of the word “wages” in the 
Bankrupt Act, and it being incredible to suppose that Congress intended 
to discriminate against the vast army of laborers, who, in almost every 
branch of industry, are paid not according to the time consumed, but 
according to the work accomplished, it was held in re Gurewitz, 10 Am. 
B. R. 350, that the claim of one who worked for the bankrupt during 
the three weeks prior to his bankruptcy, as a “piece worker,” is en- 
titled to priority as “wages,” under clause 4 of section 64b. 
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PERRINE v, JERSEY VENTRAL TRACTION CO. 


(N. J. Supreme Court, December 4, 1903.) 


Constitutional law—Incorpora- 
tion of tractiom companies—Spe- 
cial act—1. The act entitled “An 
act tO secure companies incorpor- 
ated under ‘An act to provide for 
the incorporation of street rail- 
way companies and to regulate the 
same,’ approved April 6, 1886, and 
a supplement thereto entitled ‘A 
further supplement to an act en- 


ated for two years without objec- 
tion, the right to become incorpor- 
ated under the act entitled ‘An act 
to authorize the formation of trac- 
tion companies for the construc- 
tion and operation of street rail- 
ways or railroads operated as street 
railways, and to regulate the same,’ 
approved March 14, 1893, and the 
several supplements thereto and 


acts amendatory thereof,” approv- 
ed April 14, 1903 (P. L., p. 705), is 
a special act conferring corporate 
powers, and unconstitutional, be- 
ing under paragraph 11, section 7, 
article 6, of the Constitution, which 
declares that “the legislature shall 
pass no special act conferring cor- 
porate powers.” 


titled “An act to provide for the 
incorporation of street railway 
companies and to regulate the 
same,’ approved April 6, 1886,’ 
which supplement was _ passed 
March 2, 1891, owning and operat- 
ing street railways upon public 
streets, highways or avenues in 
this state, whose roads have been 
peaceably and continuously oper- 


Certiorari by the state, on the prosecution of Henry C. Perrine, 
against the Jersey Central Traction Company, to review an order ap- 
pointing condemnation commissioners. Order vacated. 


Argued June term, 1903, before Van Syckel and Fort, JJ. 
Mr. A. S. Applegate and Mr. Gilbert Collins for prosecutor. 
Mr. George T. Werts and Mr. D. H. Applegate for defendant. 


FORT, J.: This writ of certiorari brings up an order of a justice of 
the Supreme court appointing commissioners to condemn land on the 
application of the defendant in certiorari. The first ground of objection 
to the order is that the defendant company is incorporated under “An 
act to provide for the incorporation of street railway companies and to 
regulate the same,” approved April 6, 1886 (P. L., p. 185), and a supple- 
ment thereto, passed March 2, 1891 (P. L., p. 64), and that neither by 
virtue of said act nor said supplement #6 this defendant given power to 
take land by condemnation. We so construe this act, and think that the 
objection is good. The correctness of this view is practically admitted 
by the defendant company, but they seek to escape the effect of this con- 
clusion by claiming to have the right to condemn under and by virtue 
of an act of the legislature of this state approved April 14, 1903, the title 
of which reads as follows: “An act to secure companies incorporated 
under ‘An act to provide for the incorporation of street railway com- 
panies and to regulate the same,’ approved April 6, 1886, and a supple- 
ment thereto entitled ‘A further supplement to an act entitled “An act 
to provide for the incorporation of street railway companies and to regu- 
late the same,” approved April 6, 1886,’ which supplement was passed 
March 2, 1891, owning and operating street railways upon public streets, 
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highways or avenues in this state, whose roads have been peaceably and 
continuously operated for two years without objection, the right to 
become incorporated under the act entitled ‘An act to authorize the for- 
mation of traction companies for the construction and operation of 
street railways or railroads operated as street railways, and to regulate 
the same,’ approved March 14, 1893, and the several supplements thereto 
and acts amendatory thereof.” (P. L. 1903, p. 705.) By Section 1 of 
this act it is attempted to confer upon any company incorporated under 
the act approved April 6, 1886 (FP. L., p. 185), above referred to, and the 
supplement to said act, approved March 2, 1891 (P. L. 1891, p. 64), 
authority to come under the provisions of the act entitled “An act to 
authorize the formation of traction companies for the construction and 
operation of street railways or railroads operated as street railways and 
to regulate the same,’ approved March 14, 1893 (P. L. 1893, p. 302), 
and the several supplements thereto and acts amendatory thereof, and 
the section proceeds to confer upon such companies so brought under 
the act of March 14, 1893, “such powers and rights as if originally 
formed under the same.” The section further provides that a company 
so incorporated under the act of April 6, 1886, and the supplement 
thereto of March 2, 1891, to thus have conferred upon it the powers of 
the act of March 14, 1893, shall make and execute a certificate under 
the hands of the president and directors of the company, or a majority 
of them, stating that the company desires to come under such provisions 
and liabilities, which certificate is required to be duly acknowledged or 
proved, etc.; and then the act provides, upon the filing of such certificate 
in the office of the secretary of state, together with the written assent, 
“in person or by proxy, of two-thirds in interest of each class of stock- 
holders of the company and upon the payment of a fee of twenty dollars 
for the use of the state, the company shall be deemed to be duly incor- 
porated under the said act of March 14, 1893,” and to be “free from the 
liability and provisions of the act or acts under which it was formerly 
incorporated.” It is conceded that, if the act of April 14, 1903, is a valid 
statute, and has been complied with, and the defendant has thereby 
become incorporated under and vested with the powers conferred by the 
act of March 14, 1893, the power to condemn land is then possessed by 
the defendant company. But it is contended by the prosecutor that the 
act of 1908, even if complied with by the defendant company in the mat- 
ter of its certificate and the filing thereof, is of no force to confer the 
power claimed, because it is unconstitutional, in that it is a special act 
conferring corporate powers, and hence in conflict with paragraph 11 of 
section 7 of article 6 of the Constitution of this state, which declares 
that “the legislature shall pass no special acts conferring corporate pow- 
ers.” That the act of April 14, 1903, does confer corporate powers can- 
not be questioned. We think also that it is equally clear that this act is 
a special act. It is limited to such corporations as are incorporated 
under the act of April 6, 1886, and the supplement to said act passed 
March 2, 1891. It does not confer the powers conferred by it upon cor- 
porations which were created under the original act of 1886, but only 
confers the powers upon such corporations as were incorporated both 
under the original act of 1886 and the supplement of 1891, so that the 
statute excludes companies incorporated under the original act of 1886, 
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and limits the class to be incorporated under the act of April 14, 1903, 
to such companies only as were incorporated both under the original act 
of April 6, 1886, and the supplement of March 2, 1891. Even if it could 
be contended that “and,” as used in the act of April 14, 1903, might be 
held to mean “or,” so that the act would apply to corporations incorpor- 
ated under the act of April 6, 1886, or the supplement of March 2, 1891, 
or both, we still think the act would be special, as it surely cannot be said 
that a class of traction companies which might be incorporated under the 
act of 1886, or the supplement of 1891, or both, form a proper class of 
corporations for general legislation. There would appear to be no 
good reason why a street railway company organized otherwise than 
under the act of 1886, or the supplement of 1891, should be excluded 
from the benefits of the traction act of 1893, and the benefits of that act 
be conferred upon the special class of corporations mentioned in the act 
approved April 14, 1903. But the act of April 14, 1903, still further 
limits the class of corporations given corporate powers by it by not only 
requiring that only those incorporated under the act of 1886 and the 
supplements thereto of 1891, but even such companies cannot take the 
benefit of the act of April 14, 1903, unless such corporations are also such 
as are “owning and operating a street railway upon public streets, high- 
ways or avenues in this state, whose roads have been peaceably and con- 
tinuously operated for two years without objection.” This clause in the 
act makes a restriction upon the already restricted class created by the 
limitations in the act to companies incorporated under the act of 1886 
and the supplement of 1891. It is impossible to construct a theory upon 
which such an act can be said to be other than a special act conferring 
corporate powers. It would be difficult to distinguish the rule to be 
applied in the case before us from that applied in Grey, Atty. Gen., v. 
Newark Plank Road Company, 65 N. J. Law 51, 46 Atl. 606. While 
this case was reversed in the Court of Errors and Appeals upon other 
grounds, Mr. Justice Dixon, who delivered the opinion of that court 
(which will be found in 65 N. J. Law, at page 603, 48 Atl. 557), expressly 
states that the Court of Errors approves the opinion of the Supreme 
court on this question. 

It will be unnecessary to consider the other points raised, and which 
go to the sufficiency of the certificates of the officers of the defendant 
company under the act of April 14, 1903, or the other question as to 
whether the supplement of 1891 to the act of 1886 is not itself uncon- 
stitutional. 

The order appointing commissioners for the condemnation of lands 
on the application of the defendant, brought up by the writ in this case, 
will be vacated and set aside, with costs. 


A contract between an attorney-at-law and one who is not such 
an attorney, by which the latter agrees to procure the employment of 
the former by third persons for the prosecution of suits in courts of 
record, and to assist in looking after and procuring witnesses whose 
testimony is to be used in the cases, in consideration of a share of the 
fees which the attorney shall receive, is held, in Langdon v. Conlin 
(Neb.), 60 L. R. A. 429, to be against public policy and void. 





HIRSCHBERG V. HERTZ. 


JOSEPH HIRSOHBERG r. LOUIS HERTZ. 
(First District Court, Newark, January, 1904 ) 
Agreement on Sunday — Consideration— Premature action. 

HARRIS, J.: The plaintiff demands of the defendant the repayment 
of three hundred dollars, under an agreement and receipt, of which the 
following are copies: 

“ARTICLES OF AGREEMENT. 

“It is agreed by and between Joseph Hirschberg, party of the first 
part, of the City of Newark, N. J., and party of the second part, Louis 
Hertz, of the City of Newark, N. J., this thirty-first day of August, 1903. 
It is agreed that the party of the first part, Joseph Hicwtihese shall give 
to the party of the second part, Louis Hertz, the sum of fifteen hundred 
dollars ($1,500.00) at the wedding ceremony as a dowry for his daughter, 
Rose Hirschberg. It is also agreed between the party of the first part, 
Joseph Hirschberg, and party of the second part, Louis Hertz, that party 
of the first part, Joseph Hirschberg, shall give three hundred dollars 
($300.00) to the party of the second part, Louis Hertz, at the engagement, 
which sum shall be deducted of the original above dowry at the wedding 
ceremony. Signed, 

JOSEPH HIRSCHBERG, 
LOUIS HERTZ.” 
Witnesses: Morris Muller, Ike Hirschberg. 

“Received August 31, 1903, three hundred dollars ($300.00) from 
Mr. Joseph Hirschberg on account of the dowry of fifteen hundred dol- 
lars due me at the wedding ceremony. LOUIS HERTZ.” 

When the plaintiff rested his case the defendant made motion for 
non-suit upon three grounds: First, that there was no consideration for 
the contract; second, that the action was prematurely brought; third, 
that the contract was made on Sunday, and, therefore, void under the 
statute. 

The evidence in the case shows that, although the contract and 
receipt are dated August 31, 19083 (Monday), the contract was actually 
made and signed and the three hundred dollars named in said receipt 
paid on Sunday, the thirtieth of August, 1903. 

The following facts appeared from the evidence produced by the 
plaintiff: The defendant, Louis Hertz, and the daughter of the plaintiff 
entered into an engagement of marriage, and on the thirtieth day of 
August, 1903, an engagement party was held at the house of the plain- 
tiff, Joseph Hirschberg, when the contract above recited was entered 
into and executed, and a check for the three hundred dollars and the 
receipt for the payment thereof signed; that on the same day there was 
a written contract of engagement between Louis Hertz and Rose Hirsch- 
berg, the plaintiff's daughter, and the twenty-first of February, 1904, 
named for the marriage day. The plaintiff sues to recover the repayment 
of three hundred dollars, alleging that the defendant, Louis Hertz, has 
broken the engagement and refuses to marry the plaintiff's daughter. 
The evidence shows that for some weeks previous to the making of the 
aforesaid contract, the defendant had frequently visited the daughter of 
the plaintiff, and that for four or five weeks after the engagement con- 
tinued to call upon and visit the plaintiff's daughter, and that he then 
ceased his visits; that during these four or five weeks he called three or 
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four times a week; that he last called on her on a Sunday evening and 
remained until about twelve o’clock, and said he would call again on the 
following Wednesday. The daughter saw him on Tuesday at his store 
and said good-bye to him, and that she would see him “to-morrow night,” 
but he did not come. There were some letters between the parties, but 
I do not consider the same important in determining the present motion. 

There was produced on the part of the plaintiff one lady witness 
who had a conversation with the defendant sometime in November, and 
congratulated him upon his engagement to the plaintiff's daughter, and 
that he replied: “That he had broken the engagement a few weeks before, 
and that he was not so foolish as to get married.” Another witness, a 
gentleman, produced on the part of the plaintiff, testified that he had 
been introduced to the defendant at the time of the engagement, and that 
he had seen him sometime in October following the engagement and had 
said to the defendant, “I hear that your engagement is broken off; how 
about the engagement ring; did you get your diamond ring back?” and 
he replied, “I got five times the value of the ring.” Another witness, 
produced on the part of the plaintiff, testified that in a conversation with 
the defendant, the defendant said to him that he supposed the witness 
had heard of the suit and told him that Mr. Hirschberg had sued him, 
and he further said, ““He cannot do me any harm, as I am not a partner 
in my business. I am sorry I did not get more than the three hundred 
dollars; that I never will marry the girl anyway.” ‘The evidence further 
showed that he had not called upon the plaintiff's daughter, nor had 
intercourse with her since the writing of two or three letters early in 
October. The plaintiff also testified as follows: “Q. Do you do any 
business of any kind on Saturday? A. No, sir. @Q. Never worked on 
Saturday? A. No, sir, I am thirty-five years in Newark and I never 
worked on Saturday.” 

At the time of the trial | held that the contract was in form and 
substance a legal one, and was not void for want of consideration and 
refused to non-suit on that ground. 

On the second ground, that the action was prematurely brought, I 
am of the opinion that it was not necessary for the plaintiff to wait until 
the day appointed for the marriage to take place had been reached, if 
the evidence showed that the defendant had broken the engagement and 
expressed a determination not to marry the plaintiff's daughter. This 
rule seems to be very clearly stated in the Encyclopedia of Law and 
Procedure, Volume 9, pages 635 and 636, and among the cases there 
cited is the case of Burtis v. Thompson, 42 N. Y. 246, which seems to be 
directly in point. 

The third ground for non-suit is based upon the legal effect of the 
statutes of this state with reference to engaging in worldly employment 
and business on Sunday. In the case of Reeves v. Butcher, 2 Vroom 
224, the late Chief Justice Beasley gives a construction to the statute 
aforesaid in reference to contracts made on Sunday, which, it seems to 
me, must govern; that is, “the effect of the provision is to annul every 
transaction which if performed on a weekday would be enforceable in a 
court of justice. Bating the cases taken out of the general rule by the 
act itself, there can be no such thing as a suable contract made in this 
state on a Sunday.” 





STATE VY. BEATTY. 5) 


This action is based upon the contract signed by the parties to this 
suit, and is an action for the breach thereof by the defendant. It has 
been urged that a contract of marriage between parties is not a contract 
of worldly employment, and therefore a contract relating to the consid- 
eration to induce marriage is not such contract. Without discussing the 
correctness of the first proposition, it seems to me that the conclusion 
does not follow. If it is a contract, which if made during a weekday 
would be enforceable in a court of justice, as stated by the late Chief 
Justice, it certainly then is a contract which if made on Sunday is void. 

The thirty-fourth section of the act concerning Vice and Immorality 
provides, that a person charged with having labored or worked on Sun- 
day shall prove to the satisfaction of the said justice that he or she uni- 
formly keeps the seventh day of the week as the Sabbath and habitually 
abstains from following his or her usual occupation or business, and from 
all recreation, and devotes the day to the exercises of religious worship, 
then such defendant shall be discharged. If it were sufficient to prove 
that the plaintiff, as one of the parties to this contract, brought himself 
within its provisions, the proof in the above cause is entirely insufficient 
for that purpose. It simply goes to the extent of showing that the plain- 
tiff has not worked on Saturday. Whether he devotes the day to the 
exercises of religious worship or not, does not appear. It would seem 
to be necessary to show that both the parties to such an agreement 
brought themselves within the exception to the act, or at least that the 
party sought to be charged upon such an agreement was brought within 
such exception. I think the last ground for non-suit is well taken, and 
there will be a judgment of non-suit entered. 


STATE v. SARAH A. BEATTY.! 


(Burlington County Oser and Terminer, October, 1903.) 


Evidence—Dying declaration.— person, is admissible in evidence, 


A statement made by a person who 
afterwards dies, in so far as it 
tends to contradict or make a 
variant statement from a “dying 
declaration” made by the same 


and, if it be reduced to writing and 
signed by the person making it, 
the written statement may be read 
in evidence by way of impeaching 
such dying declaration. 


Trial for murder. 
Mr. Samuel A. Atkinson, Prosecutor of the Pleas, for the state. 


Mr. Harold B. Wells and Mr. Edwin Robert Walker for the de- 
fendant. 


After due preliminary proof had been made, a dying declaration of 
the deceased was admitted in evidence, which was read by the Prosecutor 
as follows: 

“I, Samuel G. Beatty, being wounded by a pistol shot at the hands 
of my wife, Sarah A. Beatty, and having the conscious conviction that I 
am going to die from my wounds, and may die at any moment and with- 
out any hope of living, and knowing that I will have to meet Almighty 
God in judgment, make this my dying declaration; that my wife and 
myself had some words; she called me a whoremaster and I called her a 
bitch. She then got her revolver—she had already fired at me in the 





56 THE NEW JERSEY LAW JOURNAL. 


morning—telling she was going to kill me; she had often told me she was 
going to do so; when she got the revolver in the afternoon I got scared 
and ran to get out in the yard, and she fired at me and I fell at the shed 
door going out. I think George Hullfish was present, but I am not sure.” 

After the state had rested, Mr. Walker, for the prisoner, offered a 
statement made by the deceased after the shooting and before the making 
of the dying declaration then already admitted in evidence, which varied 
from the dying declaration, such statement having been reduced to writ- 
ing and signed by deceased. 

The offer was objected to by the Prosecutor because the statement 
was not proved to have been made under a sense of impending death 
without hope of recovery, and because, that being the case, it was the 
mere statement of a third party, and, therefore, hearsay. 

GARRISON, J.: The ruling of the court is that this statement, 
which was taken down in writing by Steele, the justice, in so far as it 
tends to contradict or to make a variant statement from the dying dec- 
laration, is competent to be read to the jury, so that they may hear what 
the statement was in those respects, for the purpose of enabling them to 
determine how much credence, how much belief, they shall give to the 
dying declaration; in other words, if a witness has stated one thing at one 
time and has made another statement about the same subject matter 
which is not exactly the same, the jury is allowed to have both of them, 
so as to judge how far the witness spoke with accuracy and truthfulness 
when he made the dying declaration; and counsel may now read that 
paper, in so far as it tends to contradict the dying declaration. 

The statement was thereupon read to the jury by Mr. Walker, as 
follows: 

“The shooting took place in the kitchen. My wife shot me, Sarah 
A. Beatty.” 

“Were you trying to hit her?” 

“T don’t think I did.” 

“How long have you been drinking?” 

“Since Friday, and was put near drunk to-day. I hit her couple of 
times.” 

“What did she shoot you for?” 

“Just on account of her bad temper. She shot at me night before 
last once.” 

“How many times did she shoot you to-day?” 

“Once she shot at me before.” 

Mr. Walker: We offer that statement in evidence for the purpose of 
impeaching the witness. 

The Court: No, the statement itself is only read; it is not an exhibit 
in the case. 





An ordinance limiting the speed of trains of an interstate railway 
which carries United States mail to ten miles an hour within the cor- 
porate limits of the municipality, which is passed for the safety of the 
public and the protection of life and property, is held, in Chicago & 
A. R. Co. v. Carlinville (Ill.), 60 L. R. A. 391, not to be void as impos- 
ing an unreasonable restriction upon interstate commerce and the speedy 
transportation of the mail. 
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STATE v. HERRING. 


(New Jersey Supreme Court, January 15, 1904.) 


Osteopathic physician—License. section 8 (Gen. St., p. 2086, Sec. 
—1. An osteopathic physician, 34), which forbids the applying of 
whose treatment of his patient con- “any drug, medicine or other 
sists simply of the manipulation of agency or application” by an un- 
the body, does not violate that pro- licensed person. 
vision of the act of May 22, 1894, 


Error to Court of Quarter Sessions, Monmouth County. 


Ernest M. Herring was convicted of unlawfully engaging in the 
practice of medicine, and brings error. Reversed. 


Argued June term, 1903, before the Chief Justice, and Hendrickson, 
Pitney and Dixon, JJ. 

Mr. S. A. Patterson for plaintiff in error. 

Mr. J. E. Foster for the state. 


DIXON, J.: The defendant was tried in the Monmouth sessions 
on an indictment charging that he unlawfully engaged in the practice 
of medicine and surgery without a license, “by prescribing, directing, 
recommending, advising, applying, giving and selling for the use of I. S. 
T. and others * * * certain drugs, medicines and other agencies 
and applications for the treatment, cure and relief of certain bodily 
injuries, infirmities and diseases,” contrary to the statute. The proof 
at the trial was that the defendant was an osteopathic physician, and, as 
such, treated I. S. T. and others by manipulating certain muscles of their 
bodies with his hands only; applying his hands to those parts of the 
bodies supposed to be afflicted by disease or infirmity. On this proof 
the defendant was convicted, and thereupon prosecutes this writ of error. 

The indictment rests upon sections 8 and 10 of “An act to regulate 
the practice of medicine and surgery, to license physicians and surgeons, 
and to punish persons violating the provisions thereof,” approved May 
22, 1894 (Gen. St., p. 2086, sections 34, 36). The eighth section con- 
tains the language describing the offense substantially as it is set forth 
in the indictment. The question now to be considered is whether the 
defendant, by applying his hands only to the bodies of his patients to 
relieve their ailments, was applying “any drug, medicine or other agency 
or application,” within the intent of the statute. The phrase “other 
agency or application” is a very broad one, and, in its general sense, 
would undoubtedly include the use of the hands. But it is conjoined 
to the terms “drug” and “medicine,” which are much more special; and, 
under the maxim, “Noscitur a sociis,” its interpretation should be such 
as will confine it to the class in which its special associates stand. State 
v. Gedicke, 48 N, J. Law 86; Freeholders of Morris v. Freeman, 44 N. 
J. Law 631, 683. Moreover, as a phrase employed to create and define 
offenses unknown to the common law, it must be strictly construed. 
In forbidding an unlicensed person to apply any drug or medicine for 
remedial purposes, the legislature plainly contemplated the use of some- 
thing other than the natural faculties of the actor—some extraneous 
substance. A similar restriction must attach to the more general terms 
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“agency” and “application,” and they must likewise be held to import 
only some extraneous substance. This view has the support of the 
decision in State v. Liffring, 61 Ohio St. 39, 55 N. E. 168, 46 L. R. A. 
334, 76 Am, St. Rep. 358, where the expression “drug, medicine or 
other agency” was held not to include the mere manipulation of the 
patient’s body. 

Our conclusion is that the proof did not warrant the conviction of 
the defendant under this indictment, and the judgment against him must 
be reversed. 


NEW JERSEY SUPREME COURT. 


(Abstracts of Recent t Opinions.) 


Fraudulent conveyance—Evidence.—1. The refusal of a debtor to 
apply the proceeds of sale of his property to the satisfaction oi a particu- 
lar debt is not enough, standing alone, to justify the conclusion that such 
sale was made for the purpose of defrauding his creditors. [Emerald 
& Phoenix Brewing Co. v. Sutton. (Messrs. Hudspeth & Puster for the 
motion. Mr. Herbert Clark Gilson, opposed). Opinion by GUM- 
MERE, C. J., August 18, 1903. 


Telephone—Injury—Negligence—Contributory negligence.—1. The 
questions of negligence of servants of a telephone company in handling 
a reel of wire and contributory negligence of the plaintiff in an action 
for injuries were for the jury, ‘and not for the court. That the wit- 
nesses for defendant outnumbered those for plaintiff does not discredit 
the jury’s finding for plaintiff as being against the preponderance of the 
evidence. 3. A court will not set aside a verdict as excessive unless it 
is perfectly plain that it is so. Campbell v. Delaware & A. Telegraph 
and Telephone Co. (Mr. Henry S. Scovel and Mr. David O. Watkins for 
plaintiff. Mr. E. A. Armstrong for defendant). Argued before Gum- 
mere, C. J., and Dixon, Hendrickson and Pitney, JJ. PER CURIAM. 
November 24, 1903. 


Building contract—Termination of contract—Jury question.—l. 
Where a special contractor agrees with the contractor that, if he fails to 
prosecute the work diligently, the contractor, on the certificate of the 
architect to that effect, may terminate his employment, and complete 
the work himself, and the contractor does terminate the contract three 
days before the architect’s certificate authorizing such action, such cer- 
tificate is no defense, but the propriety of the contractor’s action is for 
the jury. 2. Where a contractor wrongfully terminates a sub-contrac- 
tor’s employment, and completes the work himself, the measure of the 
sub-contractor’s damages is a proportionate part of the entire price for 
the work already done, and such profits as would have been realized on 
the work not done. Sullivan vy. Moffatt. (Mr. Lindley M. Garrison for 
plaintiff. Mr. De Witt Van Buskirk and Mr. Charles L. Corbin for 
defendants). Argued before Gummere, C. J., and Dixon, Hendrickson 
and Pitney, JJ. Opinion by GUMMERE, C. J., November 25, 1903. 


Board of education—Power—Purchase of land.—1. Under P. L. 
1898, p. 530, authorizing a town council, on certificate of the board of 
education that additional school accommodations are needed, to make 
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an appropriation therefor, and sell bonds for not less than their par value, 
and giving it power to purchase lands after such appropriation, expend- 
ing no more than the amount realized from the sale of bonds, an 
attempted purchase of lands by the board after such an appropriation, 
but before sale of the bonds, is void. Niles v. Board of Education of 


Town of West New York. 
Emil Walschied for defendants). 


(Mr. Abel I. Smith for plaintiff. Mr. J. 
Argued before Gummere, C. J., and 


Fort, Hendrickson and Pitney, JJ. Opinion by GUMMERE, C. J., 


November 25, 1903. 


Taxation—Assessment of corporation—Letters patent.—1. Letters 
patent purchased by stock issued therefor for property purchased are a 


part of the invested capital of a corporation. 


2. When manufacturing 


is done under such patents in this state, they may be considered as a 
part of the capital invested in manufacturing carried on in this state. 


American Mustoscope Co. v. State Board of Assessors. 
enburgh, Wall & Van Winkle for prosecutors. 
Carter, Attorney General, for defendants). 
Opinion by FORT, J., December 8, 1903. 


and Fort, JJ. 


(Messrs. Vred- 
Mr. Robert H. Mc- 
Argued before Van Syckel 





The natural right of parental dominion is held, in State v. Jackson 
(N. H.), 60 L. R. A. 739, not to render unconstitutional a statue re- 


quiring children to be sent to school. 


MISCELLANY. 


STATE NOTES. 


On January 19 Miss Elizabeth 
Dixon, daughter of Mr. Justice 
Dixon, was married at the home of 
her father to Mr. Robert Cox Post, 
a member of the firm of Post & 
McCord, engineers and contrac- 
tors. The father’s gift to the bride 
was a United States gold bond for 
$5,000. 

Mr. Ifrancis Child, Jr., and Mr. 
William T. Carter, Jr., have formed 
a partnership under the firm name 
of Child & Carter, for the general 
practice of law, with offices in the 
Prudential building, Newark. Mr. 
Child is a son of ex-Judge Francis 
Child. “ 

Judge Endicott will preside at 
the Camden Circuit, February 8, 
at"the City Hall, as the old court 
house is being torn down to make 
room for the new structure. 


I-x-Attorney General Griggs has 
been admitted to the New York 
Bar on the motion of Mr. Arthur 
J. Baldwin, with whom he is in 
partnership, the firm name being 
Griggs, Baldwin & Baldwin, 27 
Pine street. Among the papers 
submitted was a certificate from 
Judge Mahlon Pitney, of the Court 
of Errors and Appeals. He will 
retain his Paterson office. 

The State Library Commission 
has reappointed Mr. Henry C. 
Buchanan state librarian for a sec- 
end term of five years. The State 
Library Board appointing Mr. 
3uchanan is composed of the gov- 
ernor, the attorney general, state 
treasurer, comptroller, secretary of 
state, chancellor and chief justice. 
Previous to his becoming librarian 
he held the position of news editor 
of the Trenton “State Gazette.” 
He has filled his present office so 
acceptably that the reappointment 
meets with general approval. 
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APPOINTMENTS BY THE GOVER- 
NOR. 


The governor has sent to the 
Senate the appointments of Judge 
Allen B. Endicott, of Atlantic 
county, to be Circuit Judge, in 
place of James H. Nixon, deceas- 
ed; of Mr. Enoch A. Higbee as 
County Judge of Atlantic, to suc- 
ceed Judge Endicott; of Mr. 
Charles L. Carrick, to be judge of 
the First District court of Jersey 
City, in place of Judge Otto 
Crouse, resigned; of Judge William 
H. Vredenburgh, of the Court of 
Errors and Appeals, for another 
term. 

He also renominated Mr. 
Charles C. Black, of Jersey City; 
Carl Lentz, of Newark; Joseph 
Thompson, of Atlantic City, and 
fenry T. West, of Gloucester City, 
to be members of the State Board 
of Taxation for the full term of 
five years, 

The renomination of Mr. Justice 
Van Syckel for another term of 
seven years has been confirmed by 
the Senate. 


NEW RULE AFFECTING ASSESS- 
MENTS OF TAXES. 


The State Board of Taxation 
promulgated Rule [X. on January 
5, 1904, ordering “that hereafter, in 
all assessments of real estate in cer- 
tain taxing districts of this state, 
the assessor or other taxing officer 
whose duty it is by law to make 
such assessments, shall determine 
the true value of each parcel, lot or 
tract of real estate assessed in such 
taxing district, without the build- 
ings and improvements, and shall 
note the same, and shall determine 
and note separately the true value 
of every house and other building 
or structure on each parcel, lot or 
tract of real estate and the whole 
shall be added and carried out as 
the value of such parcel, lot or 
tract.” 


This order applies to the cities 
of Newark, Jersey City, Paterson, 
Camden, Trenton, New Bruns- 
wick, Elizabeth, Hoboken, Bay- 
enne, Orange, East Orange, Pas- 
saic, Bridgeton, Atlantic City, 
Perth Amboy, Plainfield, Salem, 
Rahway, Millville, Englewood and 
Asbury Park, and the towns of 
Phillipsburg, Morristown, Harri- 
son, Bloomfield, Irvington, Mont- 
clair, West Hoboken, Union and 
Kearney. 


SINGLE CONTROVERSIES AND 
DOUBLE LAWSUITS. 


Editor of The New Jersey Law Journal : 

Sir: Ellis v. Feist (56 Atl, 369) 
was decided last month in the 
Court of Chancery as follows: The 
suit was for partition of land. But 
some of the parties denied totally 
that the others had any right or 
share in it at all. The precise point 
of dispute was this: Theresa Roth- 
weiler Feist had previously taken 
a deed for the land, but the deed 
did not state her name correctly. 
It described her as “Theresa Roth- 
weiler,” omitting her last name. 
Was it, for that reason, a void 
deed? As the question was a point 
of law, one would suppose that the 
able lawyer who sat as judge in the 
case was quite competent to de- 
cide it. But our ancient procedure, 
because of certain things that hap- 
pened in England several centur- 
ies ago, forbade him to meddle in 
the dispute. It compelled him to 
dismiss the case and turn the par- 
ties out of court unless they would 
begin a second lawsuit in another 
court to decide that one question. 
And he so decided. 

Two lawsuits were necessary to 
settle the one controversy. 

Meantime the people—suitors 
and taxpayers—who pay for this 
medieval waste of time and money, 
complain of, but do not under- 
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stand, the law’s delay. The law- 

yers, however, understand but do 

not complain. C. Ei. Be 
January 16, 1904. 


THE 128th LEGISLATURB. 





Jersey legislature met on the first 
Monday in January. The Senators 
occupied their new room, although 
it is not wholly completed. That 
body organized by the election of 
Mr. Edmund W. Wakelee, of Ber- 
gen, as president, and Mr, Walter 
Edge, of Atlantic, secretary. The 
House made Mr. John Boyd Avis, 
of Gloucester, speaker, and Mr. 
James Parker, clerk. 


GIVING THE JURY A TREAT. 





During the progress of a trial in 
a Missouri court one day recently a 
heavy shower began—the first rain 
that had fallen for a distressingly 
long time. The jurymen, most of 
whom were farmers, paid more at- 


tention to the conditions outside 


than to the trial, and the judge sus- 
pended court for a while, remark- 
ing: “The jury can walk out in the 
rain for a few minutes if it wants 
to, to satisfy itself that it really can 
rain in Missouri.” 


UNION COUNTY BAR MEETING. 


On January 30 the Union Coun- 
ty Bar Association had its annual 
dinner at the Hotel Martin, New 
York City. Covers were laid for 
about thirty-five. Mr. Craig A. 
Marsh presided as toastmaster, and 
addresses were made by Mr. Marsh, 
Assemblyman Swackhamer, Mr. 
Howard MacSherry and_ others. 
The toasts were: Mr. Marsh, “The 
Senefit and Use of the Bar Asso- 
ciation;’” Mr. Swackhamer, “The 
Duty of the Bar to the Legisla- 
ture;’ Mr. MacSherry, “Is it Law- 
ful to Charm a Jury?” Mr. Nugent, 
“The Future for the Junior Mem- 
bers of the Bar;’ Mr. Bergen, 


“What is Necessary to Succeed?” 
Mr. Connolly, “The Plain Law- 
yer;” Mr. Peckham, the eminent 
New York lawyer, “The Bar of the 
Past and the Bar of the Present.” 





EULOGY ON JUSTICE BRADLEY. 


E-x-Senator Hoar, in his “Auto- 
biography,” says of the late Mr. 
Justice Bradley, that he was “‘with- 
out a superior, if not without a 
peer, among modern jurists on 
either side of the Atlantic.” This 
is high praise, but no more than 
many of the older members of the 
New Jersey Bar know to be thor- 
oughly deserved. 


OBITUARIES. 


HON. JAMES FLEMING STEWART. 

Ex-Congressman James Flem- 
ing Stewart died at Paterson on 
January 21 of angina pectoris. He 
had been feeling ill for four 
months, but had gone to Washing- 
ton on a business trip within two 
weeks of his death, and was only 
seriously ill for a day previous to 
the end. 

Mr. Stewart was born in Pater- 
son on June 15, 1851. He gradu- 
ated from the New York Univer- 
sity Law School in 1870. He stud- 
ied law with Socrates Tuttle, at the 
same time that Vice-President Ho- 
bart and Attorney General Griggs 
were students in the same office. 
He was admitted as attorney in 
June, 1875, and as counsellor in 
June, 1894, In the latter year he 
was elected to Congress from the 
counties of Bergen and Passaic by 
a majority of six thousand, and 
two years later was re-elected by a 
majority of over ten thousand. In 
1898 his majority was two thou- 
sand, and in 1900 nearly four thou- 
sand, The last time he was on the 
floor of Congress was on January 
5 of the present vear, but not as a 
member. 
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His four consecutive terms in 
the lower house of Congress, some- 
thing which no other member from 
this district ever attained, gave him 
a prestige at the Nation’s capital. 
During his first few terms he 
found places on several desirable 
committees, and in the last session 
in which he served he was chair- 
man of the Committee on Naval 
Expenditures and ranking member 
on the Committee of Interstate and 
Foreign Commerce. Had he been 
returned two years ago he would 
have been the chairman of this 
committee, which ranks next to 
Ways and Means. 

In his younger days Judge Stew- 
art was an ardent amateur actor, 
appearing in several plays produc- 
ed here by local talent, notably 
“Damon and Pythias.” He was an 
elocutionist of more than ordinary 
ability and a lover of the poets, the 
classic and all good literature. 
Judge Stewart resided with his 
mother and sister. 

At the funeral, the honorary 
pall-bearers were: Mayor William 
H. Belcher, George H. Burke, 
Charles J. O’ Neill, of Washington, 
Judge Francis Scott, J. Willard 
DeYoe, John H. Reynolds, Surro- 
gate Charles M. King, Bernard 
Feeney, Wayne Dumont and Post- 
master George W. Pollitt. 

The Passaic County Bar Associ- 
ation met and took action on the 
death of Mr. Stewart. President 
George S. Hilton was in the chair 
and Mr. James G. Blauvelt acted as 
secretary. Judge Francis Scott, Mr. 
William Nelson and Mayor Wil- 
liam H. Belcher were appointed by 
the chair to draft a memorial. 


MR. DUMONT FRELINGHUYSEN. 
Mr. Dumont Frelinghuysen died 


at his home, in Somerville, Janu- 
ary 21, 1904, after a short illness, 


which developed into pneumonia. 
Mr. Frelinghuysen was eighty- 
eight years old, and was born at 
Millstone, at the old Frelinghuy- 
sen homestead, where his grand- 
father, General Frederick Freling- 
huysen, lived in Revolutionary 
times. His father was Frederick 
Frelinghuysen, and his brother was 
Frederick T. Frelinghuysen, who 
was the representative of New Jer- 
sey in the United States Senate 
and was Secretary of State in Ches- 
ter A. Arthur’s cabinet. 

Mr. Frelinghuysen was a grad- 
uate of Rutgers College, in the 
class of ’35, and was admitted as an 
attorney in 1888. Soon after ob- 
taining his license, however, he was 
badly injured, which incapacitated 
him from practicing law. In 1840 
he ran for County Clerk of Some1- 
set on the Republican ticket, was 
elected, and served five years. At 
the conclusion of his term in the 
clerk’s office he began the practice 
of law, and continued it up to the 
time of his sickness, confining it, 
however, exclusively to an office 
practice and not taking any liti- 
gated cases. 

The widow of Mr. Frelinghuy- 
sen, who was a daughter of the late 
Judge Vanderveer, died at the 
same age as her husband, one week 
later. 

JUDGE ALFRED HUGG. 


Ex-Judge Alfred Hugg, the old- 
est member of the Camden Bar, 
was found dead in his bedroom on 
January 21, having succumbed to 
the fumes from a gas stove. The 
death, without doubt, was acciden- 
tal. Judge Hugg was born at Mount 
Ephraim, Camden county, August 
26, 1826, and removed with his 
parents to Camden when four years 
of age. He received a private 
school education in Camden and 
Philadelphia. At the age of seven- 
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teen years he began the study of 
law in the office of William N. Jef- 
fers, and was admitted to practice 
in 1849. In/1852 he was made a 
counsellor, In 1850 he was elected 
by City Council as City Clerk and 
held office for two years. In 1853 
he was elected City Treasurer, a 
position he held for two years. In 
ik71 he was elected City Solicitor, 
and in 1874 was re-elected. Dur- 
ing his term as solicitor he collect- 
ed and paid into the City Treasury 
over $100,000 of delinquent taxes, 
which had been returned as uncol- 
lectible. During his time he also 
acted as clerk to the Board of Free- 
holders. He also served as solici- 
tor of the Board of Freeholders in 
1892 and 1893. 

In 1865 he was appointed by 
Governor Parker as Prosecutor of 
the Pleas for Atlantic county, 
which office he held three years, 
and resigned on account of his in- 
creasing private practice. He was 
reappointed again by Governor 
Randolph to fill an unexpired term, 
and held it for one year. 

In 1887 he was appointed by 
Governor Green as _ President 
Judge of the Court of Common 
Pleas of Camden county. In 1864 
he was appointed by Governor Par- 
ker as military agent for the state 
of New Jersey. He held this office 
until the close of the war. He was 
commissioned by Governor Mc- 
Clellan as captain and judge advo- 
cate of the Sixth Regiment, Na- 
tional Guard, in 1878. 

In politics he was a Democrat. 

The “Camden Democrat” says 
of Judge Hugg that his death “re- 
moves from the scene of local ac- 
tivity a sterling citizen, an honor- 
able man, a painstaking and con- 
scientious lawyer, and the dean of 
Democracy in Camden city and 
county. Tatas Hugg will be re- 
membered for many years by the 


younger generation for his amiabil- 
ity towards those striving to take 
a place in public life. To this class 
he was uniformly genial and help- 
ful.” 

On January 22, the Camden 
County Bar Association passed the 
following resolution: 

“Resolved, That a minute be 
made relating to the death of our 
beloved member, Alfred Hugg, on 
the twenty-first instant, at Camden, 
New Jersey, in his seventy-sixth 
year, in terms as follows: 

“That this Association has learn- 
ed with great regret of the death 
of Alfred Hugg, its oldest mem- 
ber. He was a lover of his chosen 
profession, the law, and filled a 
number of the most honored legal 
positions, among them that of 
President Judge of Camden county. 
He possessed the good will and es- 
teem of his brethren at the Bar and 
all who knew him, and his passing 
away will be regretted throughout 


this community.” 


MR. RODERICK BYINGTON. 

Mr. Roderick Byington, of New- 
ark, died Feb. 1, of heart disease, 
after a brief illness following an at- 
tack of grippe. Mr. Byington was 
a son of Dr. Roderick Byington, of 

selvidere, N. J., and was born in 

that place in 1844. He was gradu- 
ated from Yale in 1865, and began 
his law studies in the office of the 
late Chief Justice David A. Depue. 
In November, 1868, he was ad- 
mitted to the Bar and as a master 
in 1872, and from that time until 
his death was a practicing lawyer 
in Newark. For several years Mr. 
Byington was Assistant Prosecutor 
of the Pleas of Essex county. At 
the time of his death he was at- 
torney for the Lake Hopatcong 
Association, and as such was one of 
the chief opponents of the plan of 
abandoning the Morris Canal as a 
waterway. 
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A few days later the members of 
the Essex Bar met and Mr. Cort- 
landt Parker presided. In calling 
the meeting to order, he gave ex- 
pression to the appreciation the 
Bar of Essex county held for the 
memory of the deceased counselor. 
Mr. William B. Guild and Mr. 
James McC, Morrow spoke of the 
high character and moral attributes 
of their deceased fellow counselor. 
Messrs. Oscar Keen, William B. 
Guild, Henry Young, James McC. 
Morrow and Sherrerd Depue were 
appointed by the chair to prepare 
suitable resolutions, which were 
afterward adopted. The resolu- 
tions say: 

“The Bar of the county of Essex 
has learned with deep regret of 
the death of Roderick Byington, 
one of its most honored members, 
and who for many years discharged 
with signal ability and the strictest 
integrity all the duties incident to 
the practice of the profession of the 
law. 

“He was a man of the highest 
moral character; possessed of the 
finest and most delicate sense of 
honor and by the most estimable 
qualities of mind and heart en- 
deared himself to all his associates. 

“The Bar mourns his loss; by his 
death the state has been deprived 
of one of its best citizens; his 
friends realize that his place cannot 
be filled.” 


RESOLUTION ON DEATH OF JUDGE 
NIXON. 


In the Cape May county Circuit 
court January 27, the following 
resolutions upon the death of the 
late Judge James H. Nixon were 
offered by the committee appointed 
to prepare them andordered spread 
upon the minutes of the court: 

Whereas: By the hand of death there has 
heen removed from his sphere of public useful- 


ness one of the most honored judges of the 
courts of this state; and 


‘Whereas: It is meet that the Bench and Bar 
unite to place upon the records of the court 
in which he sat, their testimony to his worth, 
and their tribute to his memory: Now we, the 
committee called to this sad duty, do hereby 
tender this, our sincere memorial. 

We declare that in the death of the Hon. 
James H, Nixon toe Bench of this state hav 
lost one of its most valuable members, whose 
judicial record reflects honor upon it. 

The Bar of this state has lost one of its 
brightest ornaments, whose career emphasizes 
the oft clouded truth, that public honors may 
still be attained without the saddening cost of 
private dishonor. 

The public has lost one of its most faithful 
interpreters of its laws, whose services se- 
cured justice to the many, ever tended to 
mote the triumph of the right and inspired 
respect for judicial procedure. 

We unite to bear testimony to his impar- 
tiality as a judge; to his learning as a jurist; 
to his urbanity as a man; to his worth as a 
citizen; and to his sterling integrity in all. 

Called again and again to fill positions of 
trust in the state and nation, his career has 
been a record of honor to himself, of pride to 
his friends, of usefulness to the people. 

No charge of betraying his trust ever clouded 
his fame. No whisper of sinister practice ever 
darkened his reputation. No shadow of dis- 
honor ever fell upon his robe of office. Sin- 
cere in his character; gentle in his manner; re- 
fined in his tastes; scholarly in his attain- 
ments; mild in his speech; reserved in the ex- 
pression of his rsonal views; tolerant ever 
of differing opinions and of errors of others, 
seldom in public life have men ever aroused 80 
few antagonisms, or received or merited so 
general testimony to their worth. 

Mindful of the impotence of human will in 
the face of human destiny, yet desirous to per- 
petuate his example, we, in the name of the 
united Bar of this county, tender this, our 
tribute, and move this honorable court that it 
de spread at large upon its records. 

Respectfully submitted, James M. KB. Hil- 
dreth, Harry S. Douglass, Morgan Hand, Fa- 
ae =. Cole, Lewis T. Stevens, Committee of 
the Bar. 


BOOK NOTICE. 


NEW YORK STATE LI- 
BRARY, Bulletin 85, Legisla- 
tion 20, January, 1904. Digest 
of Governors’ Messages, 1903, 
Including Related Topics in 
President's Message. Edited by 
Robert H. Whitten, Ph. D., So- 
ciology Librarian. Albany: Uni- 
versity of the State of New 
York. 1903. Pp. 263. Price, 
25 cents. 

This pamphlet, in two hundred 
and sixty-three pages, to which is 
attached an admirable index, gives 
a synopsis of important recommen- 
dations in the messages of the gov- 
ernors of all the states in 1908. To 
say that such a work is of great 
value to all who are interested in 
the laws of their country is not suf- 
ficient praise to this most meri- 
torious publication. 





